■ . . t : J. *Ct!,-. • ■ • ■ ,:■> V 

■ ■■ -■■'i-. ■:(•■..-. -' ">■■■.■' 



... •■ ■ :. 



> ' 1 ■ 



^ i? CUBAN EMIGRATION POLICIES 



Suppl'emeiital Appropiiatioils Act,- 1999 ' 
t ; : ; ' ; (PX. 105-277) 

■■.^H■^ ; . . ; ... -...v.. ■ 

■ f.i \\ i ^ i.i \'. 1. .\ ' ,. • • .-, 'I, ■' •. • ■. ;"<':> 



.:>>.'■.:'. ■■.1. •'■!.' y I 



CUBAN COMPLIANCE WITH THE MIGRATION ACCORDS 

(April 2004 through October 2064) 



Cuba, is clearly, hot in full compliance with its 'commitments under the 
September -9, 1994, "Joint Communique^and the May 2, 1995, "Joint 
Statement," otherwise laiown as the "Migration Accords," although it 
continues to enforce emigration policies that are partly consistexit with those 
documents. '%» ■ ^ ■ .» ••• ••• ■ 



The Uriite'd States and Cuba "agreed to take: measures to ensure that 
migration between the two cbimtries is safe, legal, and orderly" in the 
September 9, 1994, "Joint Communiqu6." In theMay 2, 1995, "Joint 
Statement" .Uie , two countries reaffinjied their cpnynon interest in preventing 
unsafe depiurttfrfes firbih Cuba.^ To thai end, thd%int Statement jji-ovides for 
the return of Cuban? mi^aiitb 'intercepted ai sfea by th^ Onited States 
attempting to entei the United, States illegally, unless the Department of 
Homeland Security, ^HS). determines that they have protection concerns 
that preclude; tj&eir refuhi.' Similajrjy, the Joint'Statement'prb.vi'cles for the 
return of Cuban^OTgratits wh^ enter the U.S.' Naval Base at 

Guantanamo Blyj^inless pHS' d they have protection concerns 

th^t preclude their returnl I Jndei: ^the Joint Statement, Cuba'ts required to 
"ensure that no action is taken against those migrants returned to Cuba as a 
consequence of their attempt to immigrate illegally" to the United States- 
Cuba shaj-es fesponsjbility with the Ufiited States "td.]^^^ together to 
facilitate the procedures heces measvires." The 

United States iiisists that Cubai pe^ to rabnitor returned 

migrants to verify tha^ is taken agaiiist^ but\he. Cuban 

govenmient does riot permit such mohitp^^^ 

I. Methods Empkj^ed By Gdvernment To Ehfdfce The 

Sepitismhef % i994, Joint CbmnauniqUi§. 

The 1^94, Jpinf 'Commu^ area^^for 
implcmentatio^^pf the agrefe^^ the United S'tate^ a^ Cuba "to 



take measures 
legal, and o'fd'edy. 



es tosensure .tliat migmti the , two cpuntries is safe, 

Safety of Life ait 'Seia 



The Gpvefriment of Cuba (GOC) agreed 'Ho take effectiye measures in 
every way it pQ^sibly can to prevent unsafe departures using 
persuasivemetBpd5:^''r ^.\;.u' -'^..^ k. • " 

While th^ Culian Border Guard contiiiues to 'take steps to discourage 
illegal depaitur(?s, includiiti^ land arid' sea jpatrolling, the reginie does not take 
the necessary:, enforcement measures tb termitiate the unsafe voyages of 
Cuban migrants aiboard vessels while they are sti)i in Cuban teiritorial 
waters. More often'tHan np^^^ a, suspected migrant vessel's 

position, course,' arid speed to the;tJnited States Coast Guard' (USCG), and 
allow it to continue towards. the United States. From April 1 1, 2004, to 
October 10, 200l, ithe USCG interdicted 640 Cubans at seaj compared to 892 
during the same'period last year, ... • 

GOC piibiic statement c^ to contribute to ^ "ciiriiate thiat is not 
conducive Wirhplemerifation' '6^^^ fe^ea-iise they have the effect of 

encoui'aging illfegdi migration and :thus contradict Cuba's formal support of 
safe, legal and.orderly migration. For exainple, to generate alarm within the 
Cuban population and as a pretexl to suppress the peaceifTil opposition, the 
GOC repeate"dl>tand fallaciously is' still asserting that a U.S. invasion is 
imminent despite official idenials by Secretaiy Defense 
Secretary Riimsfeiclihat tiie United' States is contemplating such military 
action. As recektlV as September 6;;.Ciiba^^^ thejNational 
Assembly Rfcardb Alarcon told the Cubaii press t^t thierfe was.a "real 
threat" of a U.S:;t1triIitary ^ttafcfk, oii Cttba;' rejecting a March 2004 explicit 
denial by the Chief of Mission' of the'U.Sl Interests Section in Havana 
(USINT), Jame^^C:-tas<)n^■ 



Similarjyi.'!G.uban;F^^^^^ Kerez' Koqiie and other/Cuban 

officials have r^^jatedly' arid fkllafiiously asseirted that thi? United States has 
not met its corrmtniehts uri^ For example, Perez Roque 

publicly stated#May .2004. tii^^ ftilfiUed its 

obligation Under the Mi'gfatibn Accords in 2003 because it had issued only 
17,000 travel dpcumonts; in faH,:the U.SV Gov^m^ exceeded its 
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obligation both in 2003..an4-dri^ 2004 by issuing 21- 075 -and 23,075 travel 
documentS'Tespedtively.. ; /, ; V - • ; - ■.K.-v'.i/; • 

The GOC also continues to impose impediments to the safe return of 
Cuban migrants interdicted at sea by refusing to discuss opening a larger and 
deeper port lo USGG vessels that retvurn the migrants. The lack of such a 
port significantly complicates the operational aspects of the returns, in some 
cases requirinjgjnsky at-sea transfers c>fmi^ants from on^ tJSCG vessel to 
another. MbVe6,^% the exclusive use of the ,sh^llp;w-wa:ter port of Cabanas 
requires the use ipf^niiiltiple USCG;vessels'fe large numbers of 

migrants- Using liarger USCG vessels to.conduct. these repatriations would 
significantly reduce the amount of time and resources involved. While this 
is clearly an issue of safety of life at sea and the effectiye.use of resources, 
the GOC flatly refuses to.;discuss the matter.. 

FiirtM,,'Se^^^^^ impose impediments tO: the legal 

migration of certain to^ants ajid certain catego^^^^ (discussed 
below), thCTeby'CTea^^^ that encoiirage to 

conclude that uifsafe "and irie^al^ only meaiis bf escaping 

Cuba and gaining eriti^^i^^ States^ ' ' ' , ' 

Alien Srau^gJi^.- '/ ' r-A^rf::V:(i/..:y::,:v^- , 

Accordint,;to'the 1^94 Joint C6mriiunique,'the'G0C will "take 
effective med^Uj'ei^Hri bvefr/ Way it'i^bssibly 'C^in to' dppose'ih'd prevent the 
use of violenti|1^y ariy\i5^rs6fl to reaeft,' bt who 'aj^^ the United 

States from Cuba Sy^fe^ci'y This 
provision cove^^ alim siriugglmg'as wel^^^^^^^ range of violent 

activity, including hijackings, by persons seeking to leave Cuba to emigrate 
to the United State's! ^^iTtie GOC if^^^ 

substantia! briirandi peft^ 'for' alien sniugglin^".ahd by prosecuting 
smugglers who" ki-e-.ca\ijght"'tn'Cii1:^^ i^hitdiV: ' ' ' • 

While^the GOC sii^g^^tS that.it'Msk'Mgh public sta^ against 
hijackings, Jt|.h^hdling of specific cases shows niostciearly a contempt for 
the basic rigl^te 'cjf its .own citizenSii The ynitediStates remains concerned 
about the possibility ^pf future hijacking ■pfjaircra^ by Cuban 

migrants and tii|; .pu6an re'spoiise.' *In recpgnition of the regirhe's apparent 
inability or';tmv^iililigiiess^^^ ttiree-'oc'casions USINT 

has issued piibli^stateme^^^ are "extremely 



serious violatioii$.of ijiterr^ the 
United States* wiMiiterciict hijacked coriveyarices bdund for'thcfMited 
States, and that any individual- who ^jacks an'^a^^ and 
successfully arrives in the United States, or .who assaults a federal officer 
during an interdiction, >\dll be pros.eduted with the M law. On 

each occasion/tlSINT requested Cuban cooperation in publishing and 
broadcasting the ihessage, so that ordinaty Cubans would understand our 
policy; Cuba has cohsisteritly're:Kised to do: so; : ! 

■. .c • ■ , ■ . , . V'- .--A ■■ , ." ■"' ' 

During tfeelperiod lroi^:! . April, to October 200'*; the GOC permitted 
U.S. prosecutors .and defense" counsel t^ depose interdicted migrants in two 
alien smuggling cases in U.S. federal courty but repeatedly delayed 
responding in a tirnely inamjer to a simi% request made in September in a 
related case.'' ••r'." .''''y.- •-.v-.^ '*>",: ■'viv" '•• • .'v"-'-'^"-' 

The Cui^an'&prdJ^ c6ntinue|\o pri^^^ theti^cfrwith 
coordinates and descriptions of some vel^ territorial 
waters in thelGtirection bfthe Uilited States, but n'as'ih recfciit ihontlas failed 
to live up tOiltS' ijibligjitibilS undef ihteMatioiial laW by refusing to undertake 
flag state responsibility to ihterdicf stbleh Vessels bound for the United 
States. In the pas't'the GOC has^intejjjtionally kttiemiit^d to evade these 

obligations;!^'''-: :'- • 'v -:-^-- : 'j''>^\:; , ■ , " • , . 



Legal Migratidn 



Puri5uanfett):tp 1|994 ili^^GOC'agireedt fecilitate 

the proceduf^s'necessaTy fo^ 

certain Cuban iiiagFarits fbr travel. - '^^ '^ " f. ' ,' vs 



The GOG consistently 'uadenni commitment by denying exit 

permits to certain pthiervyis'e qualified Cuban citizens, making some people 
wait for yearslto,^^ to family 

members of j3ersbiis: tt deems,^'''hetfebtprs," s.u'ch as jejati^ps of GOC officials 
who decide to stajfk the'^hited'^^ '-In-'aiiditibi-^C^ **]Re5olution 54" 
imposes nearly;ihsarmduntable pb'stad tb the United States 

for all medical professionals. At the June 2003 session of talks to review the 
Joint Communique, the U^- . delegation piesented the Cuban delegation with 
a list of 636 names of persons documented by, the U-S. Government for 
travel to the UiTited,States.bu^^ had denied exit permission. 

As of October 2064- thathsttad grc^'t^^^ 



accompanyirigTfaimly- members •• This rGuhan-perpetrated injustice 
effectively prevents teumifi:oa^iQn witlii'faimi^ members, in 'the United States 
and could encourage its desperate victims to undertake unsafe and illegal 
migration to the linited States, which is completely coritrary to the spirit of 
the Migration Accords. . „ v . ^ 

M-r^ :.. ..' • fs V--.; .--c.^. 
The GOG^§lso..contijnue.s to impose, exit petrnit fees and charge to 
migrants bound ifprthe United States m examination fees that far 
exceed those jrnposedianywhere else in the region. (Migrants going to 
Canada, for example^ have similar examinations conducted at no cost to 
them because they;are covered.by the Cuban goverrmient's public health 
program.) These-fees are also many times higher than similar fees charged 
by other natipiis in the hemisphere for migrants bbund for the United States. 
In addition, i | i s,Gleai; that not .use the med^c,al examination 

fees to improyie thig medicai e:x.aiTunati lEijany.signitij^ptt the USG 
has found more jfhan one case'of toie^^^ in inigrjmts^the had given 
clean bills bfhealm' 'The fees cd^istite Wn ^iffor^^ GOG to milk 
prospective migrahis and' a^^^^ mighi'haVe in the United States 

for additional soiirce'df income. USINT enlimates that, taking into account 
all medical, legal, pass{)t)rt, aiad pernut fees, the GOC "harvests" over $12 
million annuall^iffr^ In the 

past year, the -doe -hks^^ it'ey^ii'ni'o^fe difficiih ^dr itifgrants to 

obtain the'^ofcU'ments\i^^ riflgfitjoh; .It taJcei'tWo to three 

rnonths and'sonieti]rtiesl"onger't^^ it cdntinue's to erect 

obstacles to me^diMl exairhs oh "sl^se'eniingiy random basis, es^pes'piaUy to the 
children of soinife ^plidants^^ . ' ' ' ^' ' •- -^/^r^*^""^' 

'■:.t L J V ^ .= ^''^ 

Anotnef.'Cuban impbsedjmpedimerittb tegal migr'atioii is the GOC's 
refusal to p^nnit/the^^^ period 
for the Specif Ct^M Migrant Pro as the 

"lottery, ^>(>w6o;; c?r 5^ de^pite-^repeated US(j requests and Cuba's 
earlier stated coiraiiitm to peiroit such regisfrati6ns[^ two 
years. (RegiStratfons were he^^^ ii^ t9'SI4, 1996; iuid l,99;8.y The SCMP is the 
centerpiece of iJie^y^^^ safe; legal and- brd niigration 

under the Migrati;pfn^^'A^^ pfpyidirig over 75^ percent 
20,000 CiibaiMii^an^ & U;^t} 'is cbmniitted to dooM^ntingibr 
permanen^;iim|^gr^^^^ tp the Um Stsites each year:-% 
members who 4ualiiy'un^ef tHe^S'dMP may receive travel 'dddtiihents at the 
same lime in order to fravel together tb th^ Uiiited States. Because the last 
lottery registr'atiofi t6olc.i>^c,eJin 1998, there' are ^currently no young adults 



between the' agSs:of bS' anii'24 ia the applitaiit pool;: A -new registration 
period would all^w tbpse'who have turned 18 years- of age sin^ 1998, or 
who did not apply-fo for a 

legal migration Qpportunity. These people's ineligibility to c^ualify for safe, 
legal, and orderly travel to the United States encourages ihera to. consider 
other methods for entering the Unitecl Stales. Tlie liSG fiTtnly believes that 
anew lottery would sejjd a clear signal of IJie commitment of .both 
governments #;saife, legal, and orderly imigration, would permit a necessary 
refi-eshment of ;t$e lottery database, and would provide hope to Cubans who 
turned 18 since 1998 or who have since 1998 decided that they wish to 
migrate. However^ the GOC continue^, to refiise to allow a new registration 
to take place: j-^V- - • ' ■ ■ '. j,-- ; ■ '■■ ,. 

Excludables V. ■.,-]■'-, i,,^. V- 'r., 

Cuba hasacphsistentij^ its obligations under intern law 

by refusing to accept the retum of its be no ionger eligible 

to remain m the Uini^d States uue to criminal bffenses they c^^ (with 
the exceptibri ofCubari ekcliidabfes bemg retuhiedpufsuant'tb 1984 
agreement rcgaiidWg'kigfantswh^ Arrived in the'Umfed States iis a 
consequence qfiihcMtol bdatlifl:)' The United States hks .pjr'oipb^ed that a 
technical workin^'grdup comprised of rejiresetttitives firom e^ government 
meet to bettdr'-MUerstand eai^h^other's boriberhs iand to cxplofe possible 
options to allow for the return of at least some Of "the Cuban criminal 
excludables':' th^'GOC's respoiiW t^^^ bfeeh'td refer to non- 

germane issues, ificluding U.S. law and USG broadcasting. The USG 
continues to press- the GOC to comply with its obligations to accept the 
return of all of its nationals, including Cuban nationals who have been 
convicted of serious crimes" and ate subject to dmmigration proceedings or 
ordered exclude^d;.de]f)ort:ed^d troril'tiie -United' S^ 

Review of Agreeirient' ' ■. "' - ' 

Both the •ynited States an^ agreed that future meetings to 

review the Mfgiration^Accords wc(uld^be' scKeduled ^by^;riutUal. 'agreement. 
Prior to December 2003, this -was imp lerneiited thi'ough p,arti'cipation in 
bilateral, se|id-aitouai.Migration Ta,lks^ The USG 'declined to schedule the 
December 2.0^3, session of the.talks,,h'owevk,. becaus^ GOC's pointed 

and persistent refusal to discuss substanliveiy the five hibst important 

impediments it hks irnpose'd to safe, legal and orderly migration, many of 

' . ' ' .. ■. ■ ■ . 0,1 .y • v:- 
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which have already been HQted; letusal tp \s5ue exit permits to qualified 
migrants; riefiisil to perinit a new regi%atiQ^ for the "lottery;" refusal to 
provide a new, safer port for repatriations; refusal to permit' USINT to travel 
to monitor retufhed migrants; and refusal to accept the return of Cuban 
criminals deemed excludable from thd United States. ' ^ 

The ySG 15 st'ongly committed to safe inigratioK and believes that 
Migration talks, aJe only productive aiid useful' if the issues mentioned 
above, which haye'aiways been at the top of bur agenda, are discussed in a 
meaningful inaniier. The USG has consistently raised all five issues with the 
GOC, which in turn his statedin writing, with regard to four of the five, its 
unwillingness ta iaddfess these matteris. At the same timei that the USG 
declined to schedule the December 2003 annual Migration Talks meeting, 
the USG erop}iasi2;ed its, continuing commitnient.to safe,J^gal and orderly 
migration, ancl.emph^asized that itjjs prjepare'd to consider "rescheduling the 
talks when we muWally 'deem them more prodyctive, the 6qG.^^ to 
be unprepared tp^mpye for\vard on a siibstantiVe agenda andiiistead 
characterizes the USG acfioii^^ ajpoliticaPrnane^^ for whicli there would 
be 'Very serious conse(Juenee>V'^ V; " - " ' ' 

II. Treatmint % The GipC To Cuba 

The united States insisted in the disciissibns leading* to, the May 2, 
1 995, Joint Statement that^tJ.S. officials must be able, to monitor returned 
Cuban migrants jEo; yeiify. tha:i: returned Cubiiis are not penalized or harassed 
because of t^eir'Un^uthorjze the Gui3'ari;^oVe'riiment agreed. 

However/the*;Gb£:*haf for' ^ome'time' maint^iied thatit isi^^^^ to 
permit such mdhiforin^^^ take'piace'^'bvit i^^ sb bnly;as;a courtesy. 

The USG i^fsistViJbta^sich' momtonmi^iis' esseniM 'fqt fuU/iifri^feffientation of 
the Accords,- '^ndinptes that the dubah regirne-^^^ such 
monitoring to V|k(d plaQe |iritil"!2003,^ tlSlOTfc6htiriue§'to rei^'^^^ approval 
formonitoring trips." ' " '■^ ' 

SincjCiM^ch ^?pp3.,,,the-p.9CJ..has refused to permit USINT officers to 
travel outside ^of Havana tdr the purpose of fndnitoring repatriated Cuban 
migrants. iQ^i. numerous occasions tibie Chief of ^ formally protested 
at the highbst-ltyel btthe'puWn'^^^^ GOC 
failure to complJ'vWiih the^M^^ of State 

filed similar projects; Wi&^^^^ Intei^eists'Sebtiq ih' Washington. 



Prior to MarGh.2003, rathough USIN T found thai a majority of the 
returnees it was able to monitor di'dlidt suffe-f retribution from the Cuban 
authorities as a result of, their allempt to depart illegally, there continued to 
be clear and credible instances of goveminerit harassment and punishment of 
returnees. Cubans tell us the GOC contihtics to take a range of actions 
against returned migrants. Doctors have been demoted, transferred to 
remote locationSj and told that they will never be able, to pursue specialized 
studies or gain access to required continuing education. Teachers have been 
declared "untrustworthy," fired jfrom their jobs,' and then offered work as 
janitors in the 'same schools.^ Workers in the touri sin sector have been fired. 
While these dismissals are often attributed to "absenteeism" the workers are 
barred from other jobs where they cculd make best use of their education 
and experience.-, A -significant number of returned migrants have reported 
that the GOC iihposed blj.stacles increase ttie appeal of altematiye means of 
departure. , . ■ ■: ; 



III. CONCLtjSibK 



His 



The GOC'siihpleinentatidn df the lyligratibnAccbfds remains 
seriously deficient; The most sigiiificant barriers to full itriplementation of 
the accords are tjibse created l?y the Ctibaii government, yet that same 
government refusJ'es to address substantively the impediments it'has imposed 
to safe, legal, and orderly migration. Instead,' it has created additional 
impediments" such as'delay in the issuance of passports and iriedical exams. 
Another barrier is tke GOC's cbritiriued attempts to discredit the USG efforts 
to meet the mihiniura'of 26,00b''Cuban migrants it comniitted to 
documenting fdr pManehfiinmigration States: eatch year. In 

2004 the USG once again not only fulfilled, but exceeded its commitment. 
Public charges by the GOC to the contrary can only contribute to migrants 
taking to the se^ fbr fear that, they may not be,able to emigrate legally. 
While the USGTb'eli'e'ves that documenting more than 20,000 migrants sends 
a clear si glial of; the commitment of both goveramenis to safe, legal, and 
orderly migreition, the GOC appears to reniajn ''committed'' only to 
continuing to discredit the' USG* s efforts,. Although it is in the power of the 
GOC to comply with the; Mi^a^^ Accords,, it has cynically chosen to 
manipulate theiri'fdr pollti'cal' gain in 'an effort to cbritiiiue to pi;eyent the 
Cuban people's desiVe to live in freedom. , . - 



Dear Mr. President: 



On behalf,,of the Secretary of State,.Y^e are transmitting to the 
Congress a report concerning methods employed by the Government of 
Cuba to comply with the United States-Cuba September 1994 "Joint 
Communique" and the treatment by the Government of Cuba of persons 
returned to Cuba in accordance with the United States-Cuba May 1 995 
"Joint Statement," together known as the Migration Accords. This report is 
provided pursuant to Section 2245 of the Omnibus Consolidated and 
Emergency Supplemental AppropriatioiQS Act, 1999 (Public Law 105-277). 

We hope this report is useful to you. As always, please do not hesitate 
to contact us if you have further questions. 



•■)■... . - 



Sincerely, 






- ; J. legislative Affairs , 




Enclosures: 
As stated; 




. yo-!,. ■-■ ■■:U-)vr ck, 



The Honorable 

Richar.dB., Cheney, ■. • 
fepsident of the Senate. . 



